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DEPARTMENT OF EDUCATION

34 CFR Part 300
RIN 1820-AB65
[Docket ID ED-2012—OSERS-0020]

Assistance to States for the Education
of Children With Disabilities

AGENCY: Office of Special Education and
Rehabilitative Services, Department of
Education.

ACTION: Final rule.

SUMMARY: The Secretary of Education
(Secretary) amends regulations for Part
B of the Individuals with Disabilities
Education Act (Part B or IDEA). These
regulations govern the Assistance to
States for the Education of Children
with Disabilities program and the
Preschool Grants for Children with
Disabilities program. These
amendments revise the regulations
governing the requirement that local
educational agencies maintain fiscal
effort.

DATES: These regulations are effective
on July 1, 2015.

Applicability dates: The Subsequent
Years rule for Fiscal Years 2014 and
2015, stated in final § 300.203(c)(1),
reiterates the relevant provision of the
2014 Appropriations Act and the 2015
Appropriations Act, respectively. As
explained in the Effective Date section
of the Analysis of Comments and
Changes, the 2014 and 2015
Appropriations Acts made the
Subsequent Years rule applicable for
IDEA Part B grants awarded on July 1,
2014, and July 1, 2015, respectively.

FOR FURTHER INFORMATION CONTACT:
Mary Louise Dirrigl, U.S. Department of
Education, 550 12th Street SW.,
Potomac Center Plaza, Room 5156,
Washington, DC 20202—-2641.
Telephone: (202) 245-7324. If you use a
telecommunications device for the deaf
(TDD) or a text telephone (TTY), you
may call the Federal Relay System (FRS)
at 1-800-877-8339.

SUPPLEMENTARY INFORMATION: We amend
the regulations governing the Assistance
to States for Education of Children with
Disabilities program and the Preschool
Grants for Children with Disabilities
program.

On September 18, 2013, the Secretary
published a notice of proposed
rulemaking (NPRM) in the Federal
Register (78 FR 57324) to amend the
regulations in 34 CFR part 300
governing these programs. In the
preamble to the NPRM, the Secretary
discussed the changes being proposed to
the regulations governing the

requirement that LEAs maintain effort,
specifically: (1) The compliance
standard; (2) the eligibility standard; (3)
the level of effort required of an LEA in
the year after it fails to maintain effort;
and (4) the consequence for a failure to
maintain local effort. These final
regulations adopt the proposed
amendments with modifications to
improve organization, clarity, and
flexibility for LEAs.

Major Changes in the Regulations

The following is a summary of the
major changes in these final regulations
from the regulations proposed in the
NPRM. The rationale for each of these
changes is discussed in the Analysis of
Comments and Changes section of this
preamble.

e We moved the regulations
governing eligibility for an IDEA Part B
subgrant (sections 611 and 619 of the
IDEA) from proposed § 300.203(b) to
§ 300.203(a).

e We added language to the eligibility
standard in § 300.203(a)(1) to clarify the
four methods that LEAs may use to meet
this standard: (1) Local funds only, (2)
the combination of State and local
funds, (3) local funds only on a per
capita basis, or (4) the combination of
State and local funds on a per capita
basis.

e We changed the language in the
eligibility standard in § 300.203(a)(1) to
provide that the comparison year is the
most recent fiscal year for which
information is available, regardless of
which method an LEA uses to establish
eligibility.

e We added language in the eligibility
standard in § 300.203(a)(2) to provide
that, when determining the amount of
funds that the LEA must budget to meet
the requirement in paragraph
§300.203(a)(1), the LEA may take into
consideration, to the extent the
information is available, the exceptions
and adjustment provided in §§ 300.204
(exceptions for local changes) and
300.205 (adjustment for Federal
increase) that the LEA: (i) Took in the
intervening year or years between the
most recent fiscal year for which
information is available and the fiscal
year for which the LEA is budgeting;
and (ii) reasonably expects to take in the
fiscal year for which the LEA is
budgeting.

e We added language in
§300.203(a)(3) to clarify that
expenditures made from funds provided
by the Federal government for which
the State educational agency (SEA) is
required to account to the Federal
government, or for which the LEA is
required to account to the Federal
government directly or through the SEA,

may not be considered in determining
whether an LEA meets the eligibility
standard in § 300.203(a)(1).

e We moved the regulations
governing compliance from proposed
§300.203(a) to § 300.203(b).

e We changed the language in the
compliance standard in § 300.203(b)(1)
to state that the comparison year is the
preceding fiscal year, regardless of
which method an LEA uses to establish
compliance.

e We added language to the
compliance standard in § 300.203(b)(2)
to clarify the four methods that LEAs
may use to meet this standard: (1) Local
funds only, (2) the combination of State
and local funds, (3) local funds only on
a per capita basis, or (4) the combination
of State and local funds on a per capita
basis.

e We replaced proposed § 300.203(c)
with three paragraphs—=§ 300.203(c)(1),
(2), and (3)—to improve clarity and
readability.

e The new §300.203(c)(1)
implements the requirement in the
Consolidated Appropriations Act, 2014
(2014 Appropriations Act) and the
Consolidated and Further Continuing
Appropriations Act, 2015 (2015
Appropriations Act) that, for the fiscal
years beginning on July 1, 2014, and on
July 1, 2015, respectively, the level of
effort an LEA must meet in the fiscal
year after it fails to maintain effort is the
level of effort that would have been
required in the absence of that failure,
not the LEA’s reduced level of
expenditures.

e The new §300.203(c)(2) is
applicable to any fiscal year beginning
on or after July 1, 2015, and addresses
the level of effort an LEA must maintain
in a fiscal year after it fails to maintain
effort, and the LEA is relying on local
funds only, or local funds only on a per
capita basis. The level of expenditures
required of the LEA is the amount that
would have been required under
paragraph (b)(2)(i) or (iii) in the absence
of that failure, not the LEA’s reduced
level of expenditures.

e The new §300.203(c)(3) is
applicable to any fiscal year beginning
on or after July 1, 2015, and addresses
the level of effort an LEA must maintain
in a fiscal year after it fails to maintain
effort, and the LEA is relying on a
combination of State and local funds, or
the combination of State and local funds
on a per capita basis. The level of
expenditures required of the LEA is the
amount that would have been required
under paragraph (b)(2)(ii) or (iv) in the
absence of that failure, not the LEA’s
reduced level of expenditures.

e We added language in § 300.203(d)
to clarify that, if an LEA fails to
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maintain its level of expenditures for
the education of children with
disabilities, the SEA is liable in a
recovery action for either the amount by
which the LEA failed to maintain its
level of expenditures in that fiscal year
or the amount of the LEA’s Part B
subgrant in that fiscal year, whichever is
lower.

e We made conforming changes to
§§300.204, 300.205, and 300.208.

e We added a new “Appendix E to
Part 300-Local Educational Agency
Maintenance of Effort Calculation
Examples”.

Public Comment

In response to our invitation in the
NPRM, more than 300 parties submitted
comments on the proposed regulations.
The perspectives of parents, individuals
with disabilities, teachers, related
services providers, State and local
officials, and others were very important
in helping us identify where changes to
the proposed regulations were necessary
and in formulating those changes.

Analysis of Comments and Changes

An analysis of the comments and of
any changes in the regulations since
publication of the NPRM follows. We
group comments and our responses to
them by these subjects and sections:

THE SUBSEQUENT YEARS RULE,
§300.203(c)
EFFECTIVE DATE
LEA COMPLIANCE, § 300.203(b)
Compliance Standard and Methodology
Comparison Year
Exceptions and Adjustment
Data Retention and Administration
LEA ELIGIBILITY, § 300.203(a)
Eligibility Standard and Methodology
Comparison Year
Exceptions and Adjustment
SEA Review
Ineligibility
FAILURE TO MAINTAIN EFFORT AND
CONSEQUENCE, § 300.203(d)
Legal Authority
Burden on SEAs
Calculating Penalties
MISCELLANEOUS COMMENTS

Generally, we do not address:

(a) Minor changes, including
technical changes made to the language
published in the NPRM;

(b) Suggested changes the Secretary is
not legally authorized to make under
applicable statutory authority;

(c) Suggested changes that are beyond
the scope of the changes proposed in the
NPRM, including comments and
suggestions relating to the scope and
meaning of the exceptions and
adjustment in §§ 300.204 and 300.205,
except as those issues are directly
related to the NPRM; and

(d) Comments that express concerns
of a general nature about the U.S.

Department of Education (Department)
or other matters that are not germane,
such as requests for information about
innovative instructional methods or
matters that are within the purview of
State and local decision-makers.
However, the Department intends to
issue guidance on LEA maintenance of
effort (MOE) and to continue to provide
technical assistance to States to address
State-specific concerns.

The Subsequent Years Rule,
§300.203(c)

Throughout the Analysis of
Comments and Changes, we reference
the Subsequent Years rule. The rule, as
provided in final § 300.203(c), applies to
LEAs that fail to maintain effort and
provides that, in the fiscal year after an
LEA fails to maintain effort, the level of
effort the LEA must meet under
§300.203 is the level of effort that
would have been required in the
absence of that failure, not the LEA’s
actual reduced level of expenditures.

Comment: Some commenters
supported the Subsequent Years rule,
which provides that, in the fiscal year
after an LEA fails to maintain effort, the
level of effort it must meet under
§300.203 is the level of effort that
would have been required in the
absence of that failure, not the LEA’s
actual reduced level of expenditures.
Other commenters disagreed and
asserted that the intent of the IDEA was
to ensure that LEAs not reduce their
level of expenditures for the education
of children with disabilities from the
preceding fiscal year, regardless of
whether the LEA maintained effort in
the preceding fiscal year.

Some commenters expressed concern
that the Subsequent Years rule does not
address the flexibility LEAs need as
State and Federal funding levels shrink
and as the demographics and
educational needs of their students vary
from year to year. These commenters
recommended revising the proposed
regulation to permit an LEA to use the
preceding fiscal year as the comparison
year to meet the compliance standard,
regardless of whether the LEA met the
compliance standard in that year.

In addition, a few of these
commenters stated that the Subsequent
Years rule is inconsistent with the IDEA
and referenced the Subsequent Years
provision in another section of the IDEA
related to State financial support.
Section 612(a)(18)(D) of the IDEA (20
U.S.C. 1412(a)(18)(D)). These
commenters stated that, while Congress
provided an explicit requirement for
maintenance of State financial support
in any fiscal year following a fiscal year
in which a State failed to maintain State

financial support, Congress did not
address what happens in a fiscal year
after an LEA fails to maintain effort. The
commenters, therefore, concluded that
Congress did not intend to provide for

a Subsequent Years rule applicable to
LEA MOE.

Discussion: The Department
continues to believe that when an LEA
fails to maintain its required level of
expenditures, the level of expenditures
required in future fiscal years is the
amount that would have been required
in the absence of that failure, and not
the LEA’s actual expenditures in the
fiscal year in which it failed to meet the
compliance standard. We formally
adopted this interpretation in April
2012, and it is based on a careful
consideration of the statutory language,
structure, and purpose. See April 4,
2012, letter to Ms. Kathleen Boundy,
available at http://www2.ed.gov/policy/
speced/guid/idea/letters/2012-2/
index.html.

Section 613(a)(2)(B) and (C) of the
IDEA (20 U.S.C. 1413(a)(2)(B) and (G))
provides four exceptions and an
adjustment that permit an LEA to
lawfully reduce its expenditures for the
education of children with disabilities
when compared to the preceding fiscal
year. The absence of an exception in the
statute for the failure of an LEA to meet
the compliance standard in the
preceding fiscal year strongly supports
that such a failure does not reduce the
level of expenditures required in future
years. In light of the detail with which
other exceptions are laid out in the
statute, we believe that the IDEA’s
silence on the level of expenditures
required in the fiscal year after an LEA
has failed to meet the compliance
standard does not reflect an intent by
Congress to permit LEAs to benefit from
a violation of the IDEA. Indeed,
Congress included the Subsequent Years
rule in the 2014 Appropriations Act,
Public Law 113-76, 128 Stat. 5, 394
(2014), and in the 2015 Appropriations
Act, Public Law 113-235, 128 Stat.
2130, 2499 (2014) and used language
substantially similar both to the
language the Department used in the
NPRM and to the language in the
Subsequent Years subparagraph of the
maintenance of State financial support
provision in section 612(a)(18)(D) of the
IDEA. These factors strongly support the
Department’s conclusion that the
Subsequent Years rule reflects
congressional intent.

Furthermore, allowing an LEA to
permanently reduce spending for the
education of children with disabilities
by failing to comply with the IDEA in
a preceding fiscal year is inconsistent
with the purpose of the MOE


http://www2.ed.gov/policy/speced/guid/idea/letters/2012-2/index.html
http://www2.ed.gov/policy/speced/guid/idea/letters/2012-2/index.html
http://www2.ed.gov/policy/speced/guid/idea/letters/2012-2/index.html
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requirement, which is to ensure a
continuation of at least a certain level of
non-Federal expenditures for the
education of children with disabilities,
and would provide a long-term financial
incentive for noncompliance.

We also believe that permitting an
LEA to reduce expenditures for the
education of children with disabilities
for reasons not specifically stated in the
exceptions and adjustment in section
613(a)(2)(B) and (C) of the IDEA (20
U.S.C. 1413(a)(2)(B) and (C)) would
likely have a negative effect on the
amount and type of special education
and related services available for

children with disabilities. This result
would be contrary to the overall
purpose of the IDEA, which is “to
ensure that all children with disabilities
have available to them a free
appropriate public education.” Section
601(d) of the IDEA (20 U.S.C. 1401(d)).
To provide additional clarity on the
Subsequent Years rule and other issues
raised in comments the Department
received, we have included a number of
tables in the Analysis of Comments and
Changes. In addition, we are including
all of the tables in a new Appendix E
in order to ensure that they will be
included when these final regulations

are published in the Code of Federal
Register. Tables 1 through 4 provide
examples of how an LEA may comply
with the Subsequent Years rule. Figures
are in $10,000s. In Table 1, for example,
an LEA spent $1 million in Fiscal Year
(FY) 2012—2013 on the education of
children with disabilities.* The
following year, the LEA was required to
spend at least $1 million but spent only
$900,000. In FY 2014-2015, therefore,
the LEA is required to spend $1 million,
the amount it was required to spend in
2013-2014, not the $900,000 it actually
spent.

TABLE 1—EXAMPLE OF LEVEL OF EFFORT REQUIRED TO MEET MOE COMPLIANCE STANDARD IN YEAR FOLLOWING A
YEAR IN WHICH LEA FAILED TO MEET MOE COMPLIANCE STANDARD

Fiscal year Actuz:‘floer\t/el of Re%l}'iﬁgolr?vel Notes
2012-2013 ..o $100 $100 | LEA met MOE.
2013-2014 ... 90 100 | LEA did not meet MOE.
20142015 ..o | e 100 | Required level of effort is $100 despite LEA’s failure in 2013-2014.

Table 2 shows how to calculate the
required level of effort when there are

consecutive fiscal years in which an
LEA does not meet MOE.

TABLE 2—EXAMPLE OF LEVEL OF EFFORT REQUIRED TO MEET MOE COMPLIANCE STANDARD IN YEAR FOLLOWING
CONSECUTIVE YEARS IN WHICH LEA FAILED TO MEET MOE COMPLIANCE STANDARD

Fiscal year Actuzlffléer\t/el of Re%“f'ggofvel Notes
20122013 o $100 $100 | LEA met MOE.
2013-2014 ... 90 100 | LEA did not meet MOE.
20142015 ..o 90 100 | LEA did not meet MOE. Required level of effort is $100 despite LEA’s
failure in 2013-2014.
20152016 ..oooieiiieiieieie s | e 100 | Required level of effort is $100 despite LEA’s failure in 2013-2014 and
2014-2015.

Table 3 shows how to calculate MOE
in a fiscal year after which an LEA spent
more than the required amount on the

education of children with disabilities.
This LEA spent $1.1 million in FY
2015-2016 though only $1 million was

required. The required level of effort in
FY 2016-2017, therefore, is $1.1
million.

TABLE 3—EXAMPLE OF LEVEL OF EFFORT REQUIRED TO MEET MOE COMPLIANCE STANDARD IN YEAR FOLLOWING YEAR
IN WHICH LEA MET MOE COMPLIANCE STANDARD

. Actual level of | Required level
Fiscal year effort %f effort Notes

2012-2013 ..o $100 $100 | LEA met MOE.

20132014 ... 90 100 | LEA did not meet MOE.

2014-2015 ..o 90 100 | LEA did not meet MOE. Required level of effort is $100 despite LEA’s
failure in 2013-2014.

2015-2016 ..ccvveeereeeeeeeeeeeeeee 110 100 | LEA met MOE.

2016—2017 oeieiiiriieieieeeenieeieen | e 110 | Required level of effort is $110 because LEA expended $110, and met
MOE, in 2015-2016.

Table 4 shows the same calculation
when, in an intervening fiscal year,

1 All references to a “fiscal year” in these
regulations refer to the fiscal year covering that
school year, unless otherwise noted.

2016—-2017, the LEA did not maintain
effort.
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TABLE 4—EXAMPLE OF LEVEL OF EFFORT REQUIRED TO MEET MOE COMPLIANCE STANDARD IN YEAR FOLLOWING YEAR
IN WHICH LEA DID NOT MEET MOE COMPLIANCE STANDARD

Fiscal year ACtuglffI;\t’el of Reyg;ﬂofvel Notes

2012-2013 $100 $100 | LEA met MOE.

2013-2014 90 100 | LEA did not meet MOE.

2014-2015 90 100 | LEA did not meet MOE. Required level of effort is $100 despite LEA’s
failure in 2013—-2014.

2015-2016 ..oovveeiieeieeceeeee e 110 100 | LEA met MOE.

2016-2017 .oeeiiiiiieeee e 100 110 | LEA did not meet MOE. Required level of effort is $110 because LEA
expended $110, and met MOE, in 2015-2016.

2017-2018 ...ooieiiiiiiieieeieeceeen | e 110 | Required level of effort is $110, despite LEA’s failure in 2016—2017.

To increase understanding of, and
therefore compliance with, the
Subsequent Years rule, and to address
Congress’s adoption of it for FYs 2014
and 2015 (the fiscal years beginning on
July 1, 2014 and July 1, 2015,
respectively) in the 2014 Appropriations
Act and 2015 Appropriations Act, we
divided proposed § 300.203(c) into three
paragraphs.

The first, § 300.203(c)(1), states the
Subsequent Years rule for FYs 2014 and
2015, respectively, as provided by the
2014 and 2015 Appropriations Acts.
Section 300.203(c)(1) states that if, in
the fiscal year beginning on July 1, 2013
or July 1, 2014, an LEA fails to meet the
requirements of § 300.203 in effect at
that time, the level of expenditures
required of the LEA for the fiscal year
subsequent to the year of the failure is
the amount that would have been
required in the absence of that failure,
not the LEA’s reduced level of
expenditures. In short, the 2014
Appropriations Act requires the LEA to
maintain effort, in 2014—2015, at the
level that the LEA maintained in 2013—
2014, unless the LEA did not meet the
effort required in that year. If it did not,
the LEA must maintain effort at the
level that the LEA should have
maintained in 2013-2014, which is the
level from the preceding fiscal year,
2012-2013. Similarly, the 2015
Appropriations Act requires the LEA to
maintain effort, in 2015-2016, at the
level that the LEA maintained in 2014—
2015, unless the LEA did not meet the
effort required in that year. If it did not,
the LEA must maintain effort at the
level that the LEA should have
maintained in 2014—2015, which is the
level from the preceding fiscal year,
2013-2014.

The second paragraph,
§300.203(c)(2), is applicable beginning
on July 1, 2015, and sets out the
Subsequent Years rule for when an LEA
failed to meet the compliance standard
using local funds only, or local funds
only on a per capita basis, in a
preceding fiscal year, and the LEA is

relying on the same method to meet the
eligibility or compliance standard in a
subsequent year.

The third paragraph, § 300.203(c)(3),
is also applicable beginning on July 1,
2015, and sets out the Subsequent Years
rule for when an LEA failed to meet the
compliance standard using a
combination of State and local funds, or
a combination of State and local funds
on a per capita basis, in a preceding
fiscal year, and the LEA is relying on the
same method to meet the eligibility or
compliance standard in a subsequent
year.

Changes: We replaced proposed
§300.203(c) with a clearer articulation
of the Subsequent Years rule in three
paragraphs, § 300.203(c)(1), (2), and (3).
Final § 300.203(c) accounts for the
adoption of the Subsequent Years rule
for FY 2014 in the 2014 Appropriations
Act, and, for FY 2015 in the 2015
Appropriations Act, but does not change
the substance of the Subsequent Years
rule from what was proposed in the
NPRM.

Effective Date

Comment: Some commenters
requested that the effective date of these
regulations be extended to a date later
than July 1, 2014, because SEAs and
LEAs will need additional time to revise
their policies and procedures. Several
commenters recommended that the
effective date be removed altogether,
because the proposed regulations did
not change LEAs’ existing obligation to
maintain effort, which, some
commenters stated, dates to 1997. Those
commenters stated that the proposed
July 1, 2014, effective date would permit
some LEAs that did not maintain effort
in a fiscal year prior to the fiscal year
that begins on July 1, 2014, to take
advantage of that failure.

Discussion: There appears to have
been confusion among some
commenters about the effective date
proposed in the NPRM. We proposed
July 1, 2014, because that date was to be
the beginning of the first grant award

period after the date on which these
regulations were published. The
beginning of the first grant award period
after publication of these regulations is
now July 1, 2015. We have, therefore,
made July 1, 2015, the effective date of
these regulations. We believe this gives
SEAs and LEAs sufficient time to revise
their policies and procedures. This does
not mean, however, that the obligation
of an LEA to maintain effort, or to
comply with the Subsequent Years rule,
begins on that date.

To the contrary, as we previously
explained, the 2014 Appropriations Act
and the 2015 Appropriations Act made
the Subsequent Years rule applicable for
the grant year beginning on July 1, 2014,
and July 1, 2015, respectively. On
March 13, 2014, the Office of Special
Education Programs (OSEP) issued a
letter to Chief State School Officers
explaining the relevant provision of the
2014 Appropriations Act related to the
Subsequent Years rule, and stating that
the provision was effective for Part B
grants awarded on July 1, 2014. See
March 13, 2014 letter to Chief State
School Officers, available at http://
www2.ed.gov/policy/speced/guid/idea/
memosdcltrs/lea-moe-3-13-14.pdf.

Prior to that, in 2012, OSEP issued the
April 4, 2012, letter to Ms. Kathleen
Boundy addressing this issue. In that
letter, the Department set out the
Subsequent Years rule, which stated
that the level of effort that an LEA must
meet in the year after it fails to maintain
effort is the level of effort that it should
have met in the preceding fiscal year
and not the LEA’s actual expenditures
for that year. While these regulations
codify this position, this has been the
Department’s interpretation of the
statute since the letter to Ms. Boundy
was issued. Therefore, the Department’s
expectation is that SEAs and LEAs have
been complying with this interpretation
since FY 2012—-2013.

For FY 2012-2013, an LEA must have
maintained at least the same level of
expenditures as it did in the preceding
fiscal year, FY 2011-2012, unless it did


http://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/lea-moe-3-13-14.pdf
http://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/lea-moe-3-13-14.pdf
http://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/lea-moe-3-13-14.pdf
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not meet the compliance standard in
that year. If it did not, the LEA must
determine what it should have spent in
FY 2011-2012, which is the amount that
it actually spent in the preceding fiscal
year, FY 2010-2011.

The Department is unable, as some
commenters suggest, to make these
regulations effective back to 1997. The
Department’s guidance about MOE prior
to April 2012 was not always consistent
with the current interpretation. For
example, our 2011 letter to Dr. Bill East
offered different guidance on the
Subsequent Years rule. See June 16,
2011, letter to Dr. Bill East, available at
http://www2.ed.gov/policy/speced/guid/
idea/letters/2011-2/
east061611partbmoe2q2011.pdf We
cannot now fault an SEA or an LEA for
following the Department’s earlier
guidance, and therefore cannot extend
the effective date of the rules back to
1997.

Changes: The effective date of these
regulations is July 1, 2015.

Comment: One commenter requested
that we add a paragraph (d) to § 300.203
that would, in effect, provide that States
could not determine that LEAs were out
of compliance with the MOE
requirement for any fiscal year for
which the State had previously
determined the LEA to be in
compliance.

Discussion: Because the Department
may not impose retroactive
requirements on grantees, it is not
necessary to include in the final
regulations a separate provision
indicating that States and LEAs that
were determined to be in compliance
with the regulations in effect at the time
of the receipt of a grant or subgrant may
rely on those determinations of
compliance. The Department does not
expect States to revisit their compliance
determinations.

Changes: None.

LEA Compliance, § 300.203(b)
Compliance Standard and Methodology

Comment: Some commenters
suggested that the regulation be revised
to reflect the order of the process so that
the eligibility standard is set out before
the compliance standard.

Discussion: We agree that the
eligibility standard should precede the
compliance standard and that doing so
will provide additional clarity.
Therefore, we have set out the eligibility
standard in § 300.203(a) and the
compliance standard in § 300.203(b).

Changes: We have revised final
§300.203(a) to specify the eligibility
standard and final § 300.203(b) to
specify the compliance standard. We

also have made conforming changes in
§§300.203(c), 300.204, 300.205, and
300.208.

Comment: Commenters raised many
questions and concerns about the four
methods by which an LEA may meet the
compliance standard. One commenter
requested that the proposed regulations
specifically list the four methods
available to LEAs. Some commenters
requested that the Department clarify
that SEAs are required to allow LEAs to
meet the compliance standard using any
of the four methods. Other commenters
stated that the proposed regulations
emphasize meeting the MOE
requirement using local funds only.

Discussion: We agree that additional
clarification is needed regarding the
four methods by which an LEA may
meet the compliance standard. We also
agree that listing the four methods
individually in the compliance standard
will make it easier to understand that an
LEA may meet the compliance standard
using any one of these four methods and
that SEAs must permit LEAs to do so.
Listing the four methods individually
should also clarify that the regulations
do not emphasize meeting the
compliance standard using local funds
only or local funds only on a per capita
basis.

Changes: We have revised final
§300.203(b)(2) to clarify that an LEA
meets the compliance standard if it does
not reduce the level of expenditures for
the education of children with
disabilities made by the LEA from at
least one of the following sources below
the level of those expenditures from the
same source for the preceding fiscal
year: (i) Local funds only; (ii) the
combination of State and local funds;
(iii) local funds only on a per capita
basis; or (iv) the combination of State
and local funds on a per capita basis.

Comment: A few commenters
requested clarification regarding
whether and how LEAs may change
methods to establish compliance from
one year to the next. A commenter
asked whether an LEA must use the
same method to meet the compliance
standard in a fiscal year that it used to
meet the eligibility standard for that
same year.

Discussion: LEAs may change
methods to establish compliance from
one year to the next. Many LEAs will
meet the compliance standard for a
fiscal year using more than one method.
An LEA is not required to use the same
method to meet the compliance
standard in a fiscal year that it used to
meet the eligibility standard for that
same year. For example, if an LEA meets
the eligibility standard for FY 2016-
2017 using local funds only, it is not

required to meet the compliance
standard for FY 2016-2017 using local
funds only. Likewise, an LEA is not
required to use the same method to meet
the eligibility standard in a subsequent
year that it used to meet the compliance
standard in a preceding fiscal year. For
example, if an LEA met the compliance
standard for FY 2016-2017 using a
combination of State and local funds,
the LEA is not required to meet the
eligibility standard for FY 2017-2018
using a combination of State and local
funds.

An LEA may demonstrate that it
meets the eligibility standard using any
of the four methods. Similarly, during
the course of an audit or other
compliance review, the LEA may
demonstrate that it met the compliance
standard using any of the four methods.
Selecting a particular method does not
mean that the LEA did not meet the
compliance standard using any of the
other methods, or that the LEA cannot
rely on those other methods to identify
the amount of expenditures it must
budget in order to meet the eligibility
standard in a future fiscal year. It simply
means that the LEA only has to meet the
eligibility or compliance standard using
one method.

LEAs may meet the compliance
standard using alternate methods from
year to year. For example, an LEA met
the compliance standard in FY 2016—
2017 using all four methods. During a
compliance review, the LEA provided
data to the SEA demonstrating that it
met the compliance standard for that
year using a combination of State and
local funds on a per capita basis. This
data would be sufficient for the SEA to
find that the LEA met the compliance
standard. Subsequently, the State
conducts an audit to determine if the
LEA met the compliance standard in the
next year, FY 2017-2018. The LEA
provides information to the auditor that
demonstrates that it met the compliance
standard in FY 2017-2018 using local
funds only. In order to demonstrate that
it met the compliance standard using
that method, the LEA provides to the
auditor the amount of local funds only
that the LEA spent for the education of
children with disabilities in FY 2016—
2017 and in FY 2017-2018 so that the
auditor is comparing each year’s
expenditures using the same method. A
further example can be found in Table
5 below.

Changes: None.

Comment: Another commenter asked
whether the LEA must use separate
thresholds for compliance using local
funds only as well as local funds only
on a per capita basis.
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Discussion: The LEA would compare
the amount of local funds only spent in
the comparison year and the year for
which it seeks to establish compliance.
The LEA is not required to maintain
effort on both an aggregate and a per
capita basis. For example, if the LEA
spent $100 in local funds only in FY
2016-2017 and had 10 children with
disabilities, the LEA spent $10 in local
funds only on a per capita basis.
Assuming the LEA met MOE in FY
2016-2017 using those two methods,
that is the amount ($10 per child with
a disability) that the LEA would have to
spend in FY 2017-2018 in order to meet
the compliance standard using local
funds only on a per capita basis, and
$100 is the aggregate amount that the
LEA would have to spend in FY 2017—
2018 in order to meet the compliance
standard using local funds only,
assuming that, in FY 2017-2018, the
LEA did not take any exceptions or
adjustment in §§ 300.204 and 300.205.
As noted above, the LEA is required to
meet the compliance standard using
only one of the four methods.

Changes: None.

Comment: A commenter noted that
the tables in the NPRM did not address
the difficulties encountered by LEAs
that wish to use the exceptions and
adjustment in §§ 300.204 and 300.205,
or use per capita methods.

Discussion: Tables 5 through 9
address this comment. Table 5 provides
an example of how an LEA may meet
the compliance standard using alternate
methods from year to year without using
the exceptions or adjustment in
§§300.204 and 300.205, and provides
information on the following scenario.
In FY 2015-2016, the LEA meets the
compliance standard using all four
methods. As a result, in order to
demonstrate that it met the compliance
standard using any one of the four
methods in FY 2016-2017, the LEA
must expend at least as much as it did
in FY 2015-2016 using that same
method. Because the LEA spent the
same amount in FY 2016-2017 as it did
in FY 2015-2016, calculated using a
combination of State and local funds
and a combination of State and local
funds on a per capita basis, the LEA met
the compliance standard using both of
those methods in FY 2016-2017.
However, the LEA did not meet the
compliance standard in FY 2016-2017
using the other two methods—local
funds only or local funds only on a per
capita basis—because it did not spend at
least the same amount in FY 2016-2017
as it did in FY 2015-2016 using the
same methods.

In FY 2017-2018, the LEA may meet
the compliance standard using any one

of the four methods. To meet the
compliance standard using a
combination of State and local funds, or
a combination of State and local funds
on a per capita basis, the LEA must
expend at least the same amount it did
in FY 2016-2017 using either of those
methods, since it met the compliance
standard using those methods in FY
2016-2017. Or, if the LEA seeks to meet
the compliance standard using the other
two methods available, local funds only
or local funds only on a per capita basis,
in FY 2017-2018, it must expend at
least as much as it did in FY 2015-2016
using either of those methods. This is
because the LEA did not meet the
compliance standard using local funds
only or local funds only on a per capita
basis in FY 2016-2017. In FY 2016—
2017, to demonstrate that it met the
compliance standard using local funds
only, or local funds only on a per capita
basis, the LEA is required to spend at
least the amount it expended in FY
2015-2016 from those sources. Per the
Subsequent Years rule, the amount of
expenditures from local funds only and
local funds only on a per capita basis in
FY 2015-2016 becomes the required
level of effort in FY 2017-2018.
Numbers are in $10,000s spent for the
education of children with disabilities.

TABLE 5—EXAMPLE OF HOwW AN LEA MAY MEET THE COMPLIANCE STANDARD USING ALTERNATE METHODS FROM YEAR

TO YEAR

Combination

Local funds Combination of Lgﬁ?' (f)t:qngs of State and
Fiscal year onl State and local eryca ita local funds Child count

Y funds P basiz on a per

capita basis
2015-2016 *$500 *$950 *$50 *$95 10
2016-2017 400 *950 40 *95 10
2017-2018 *500 900 *50 90 10

*LEA met compliance standard using this method.

Changes: We have not changed the
regulation but we have included Tables
5 through 9 to illustrate examples of
how an LEA may meet the compliance
or eligibility standard using alternate
methods from year to year, either with
or without using the exceptions or
adjustment in §§ 300.204 and 300.205.

Comment: One commenter requested
clarification of the two per capita
methods, one based on local funds only
and one based on a combination of State
and local funds.

Discussion: The regulations do not
change the standards for meeting MOE
using local funds only on a per capita
basis or a combination of State and local
funds on a per capita basis. The
regulations continue to use the term

‘“‘per capita,” which, in context, refers to
the amount per child with a disability
served by the LEA, either in local funds
per child with a disability or a
combination of State and local funds per
child with a disability.

When calculating the required level of
effort on a per capita basis for the
purpose of meeting the compliance
standard, the LEA must determine the
amount of local funds only (or a
combination of State and local funds, as
applicable) on a per capita basis that it
expended for the education of children
with disabilities, and reduce that
amount by the exceptions or adjustment
in §§300.204 and 300.205 calculated on
a per capita basis. Specifically, the LEA
must first divide the aggregate amount

of exceptions and the adjustment it
properly takes under §§ 300.204 and
300.205 by the child count in the
comparison year. The LEA must then
subtract that result from the amount of
local funds only (or a combination of
State and local funds, as appropriate) on
a per capita basis expended in the
comparison year. Using other methods
to determine the required level of effort
(e.g., dividing the required level of
aggregate effort using local funds only
by the current year child count or
dividing the exceptions and adjustment
under §§ 300.204 and 300.205 properly
taken by an LEA by the current year
child count) may result in an inaccurate
calculation of the required level of
effort.
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Table 6 provides an example of how
an LEA may meet the compliance
standard using alternate methods from

year to year in years that the LEA used
the exceptions or adjustment in
§§ 300.204 and 300.205, including using

the per capita methods. Numbers are in
$10,000s spent for the education of
children with disabilities.

TABLE 6—EXAMPLE OF HOW AN LEA MAY MEET THE COMPLIANCE STANDARD USING ALTERNATE METHODS FROM YEAR
TO YEAR AND USING EXCEPTIONS OR ADJUSTMENT UNDER §§ 300.204 AND 300.205

Combination of State

. Combination of State . : Child
Fiscal year Local funds only and local funds Local funds only on a per capita basis ang(;?gglp{rangzs?g a count
2015—- 2016 ...... $95* ... 10
2016- 2017 ...... $95* ... 10
2017-2018 ....... $100* ..... 10
, the LEA was re- , the LEA was required to spend

quired to spend at least the at least the same amount in local funds only

same amount in local funds only on a per capita basis that it spent in the pre-

that it spent in the preceding fis- ceding fiscal year, subject to the Subsequent

cal year, subject to the Subse- Years rule. Therefore, prior to taking any ex-

quent Years rule. Therefore, ceptions or adjustment in §§300.204 and

prior to taking any exceptions or 300.205, the LEA was required to spend at

adjustment in §§300.204 and least $50 in local funds only on a per capita

300.205, the LEA was required basis.

to spend at least $500 in local In 2017-2018, the LEA properly reduced its

funds only. aggregate expenditures, per an exception in

In 20172018, the LEA properly re- §300.204, by $50.

duced its expenditures, per an $50/10 children with disabilities in the compari-

exception in §300.204, by $50, son year (2015-2016) = $5 per capita allow-

and therefore, was required to able reduction per an exception under

spend at least $450 in local §300.204.

funds only ($500 from 2015- $50 local funds only on a per capita basis

2016 per Subsequent Years (from 2015-2016 per Subsequent Years

rule—$50 allowable reduction rule) —$5 allowable reduction per an excep-

per an exception under tion under §300.204 = $45 local funds only

§300.204) on a per capita basis to meet MOE.
2018-2019 ....... BA05 e $1,000% oo BAD ™ s 11141 s 9

In 2018-2019, the LEA was re-

quired to spend at least the
same amount in local funds only
that it spent in the preceding fis-
cal year, subject to the Subse-
quent Years rule. Therefore,
prior to taking any exceptions or
adjustment in §§300.204 and
300.205, the LEA was required
to spend at least $450 in local
funds only.

In 2018-2019, the LEA properly re-

duced its expenditures, per an
exception in §300.204 by $10
and the adjustment in §300.205
by $10.

Therefore, the LEA was required to

spend at least $430 in local
funds only. ($450 from 2017-
2018—-%$20 allowable reduction
per an exception and the adjust-
ment under §§300.204 and
300.205).

Because the LEA did
not reduce its ex-
penditures from the
comparison year
(2017-2018) using a
combination of State
and local funds, the
LEA met MOE.

In 2018-2019, the LEA was required to spend
at least the same amount in local funds only
on a per capita basis that it spent in the pre-
ceding fiscal year, subject to the Subsequent
Years rule. Therefore, prior to taking any ex-
ceptions or adjustment in §§300.204 and
300.205, the LEA was required to spend at
least $45 in local funds only on a per capita
basis.

In 2018-2019, the LEA properly reduced its
aggregate expenditures, per an exception in
§300.204 by $1